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BEFORE THE CORPORATION COMMISSION OF THE STATE OF OKLAHOMA
APPLICATION OF ERNEST Q. JOHNSON, )

DIRECTOR OI' THE PUBLIC UTILITY )
DIVISION, OKLAHOMA CORPORATION ) CAUSE NO. PUD 970000064
COMMISSION TO EXPLORE THE )

REQUIREMENTS OF SECTION 271 OF )

THE TELECOMMUNICATIONS ACTOF 1596 )

HEARTNG: April 15, 1997 before the Administrative Law Judge
APPEARANCES:

Jack P. Fite, Michelle S. Bourianoff, and Kathleen M, LaValle,
Attorneys,
AT&T Communications of the Southwest, Inc.
Roger K. Toppins and Austin €. Schlick, Attorneys
Southwestezn Bell Telephone Company
Naacy M, Thompson and Marthz Jenkins, Attorneys
Sprint Conununizations Company L.P.
Ronald D, Stakem and Swephen F. Morris, Attomeys
MC! Telscommunications Corporation
Fred Gist, Attorncy
Brooks Fiver Communications
Jennifer Johns, Atlormcy
Cox Communications Company
Mickey S. Moon and Dara Derryberry Prentice, Attorncys
Officc of the Attorncy General, Siate of Oklahoma
John Gray, Senlor Assistant General Counsel, Public Utility Division
Oklzhomas Corporation Commission

REPORT AND RECOMMENDATIONS OF THE ADMINISTRATIVE LAW JUDGE

Procedural History

@oo2
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This docket results from Secuion 271(d)(2)(B) of the federal Telecommunications Act of

1996 (the federul Act), which requires the Federal Communications Commission, before It makes

a determination under Section 271 with respect to whether a Bell operating company should be

aythorized to provide interLATA services in an in.repion stale, to consult with this Commission

“in order to verify the compliance of the Bell operating company with the requirements of

subscetion [271] (e).””

On February 6, 1997, the Direetor of the Public Utility Division filed this applleation. 1n
his upplication, the Director requested the Commission to “initiate a proccedin_ig, to determine
what information thc Commlission will need in order to consult in a meaningful way with the

Yedoral Communleations Comission (“FCC™), as required by 47 U.S.C. Section 271X 2)(B).

if. and when, Southwestem Bcll Telephone Company (“SWBT")! rcquests FCC authority to -

! Refersnees 1o “Southwestzm Bell;” may refeor to Southwaesterh Dell Telephone Campany, SBC
Cemmunientions Ine,, and/or Southwestam Bell Long Distance, depending on the context,

1
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provide InterLATA authority.” The Director noted in his Applleation that In the spring of 1996,
both the FCC and the Department of Justice ("DOJT") encouraged the state eommission in euch
respective state to open a dockel prior to the Bell Operating Company making appliestion with
the FCC. The Director indicated that the rationale for requesting such action wes the FCC’s and
f)OJ ‘s éonc;sm that the short time fiame allowed under the Act would be insufficient to conduct a
cumplete review of all f the rclevant information. The Director further noted that the FCC and
DOJ recommended that & full evidentiary hearing be condueted by the vurious state commissions -
and thut, thereafier, the necord in the reypective causc be submitted to them for their review.,
Finatly, ‘lhe Director noted-that the Respondent named in the Application, Southwestern Bell
Telephone Comp#ny ("SWBT”), ls the only Bell Operating Company providing local! exchange
service in Oklshoma, -and thar it appeared from recent ections taken by SWBT that S\WBT way
proparing to file an application with the FCC sceking interLATA authority. Based upon this
indicetlon, the Director indicated his desire 1o begin the process of gathering the information to
be utilized by the Commission in lts consultation with the FCC.

Several m&tions to intervenc, both aral and written, were made and gronted by the
Commission. On PFebruary 7, 1997, ATRT filed a Motion to Establish Advunce Notiee
Requirement. Tn its motion, AT&T requested that the Commission regquire that Southwestern
Bell ‘'clephone Company notify me Commission and intervenors nincty duys, or any other tine
period that the Commission deems appropriate, in advance of SWBT's intended filing date of I1s
Section 271 application with the FCC and cequire that SWBT include with the notification the
narrotive statement and all evidence that SWBT will raly on in supperting its FCC filing. AT&T
stuted [n its motion tha! similar requirements had been rccommended by NARUC and udepted by
the Taxas PUC.

SWBT filed a response to this motion on February 12, 1997, In Jts response, SWIB'L
noted thut nothing In the federal Telecommunications Adt requires such advance notice and that
other statey which have adopted such a requirement arc violating the Act by making such a
requircment. |

ATE&T's motion was heard on February 13, 1997 and ans orally granted. An oral appeal

was taken on February 13, 1997, ot which time the Commission directed the partics to eontinue -

2
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discussions In an effort to resolve the Issue and to rench agreement on & procedural schedute.
On February 14, 1997, AT&T filed » Motion to Estublish Procedural Scheduls, including
a proposcd procedural schedule. On February 18, 1997, SWDT filed a proposed proccdural
schedule, In its proposal, SWRBT indicated that it was willing to provide rcasonable advaace
notice of ity intent 10 seek interLATA relief pursuant 1o Section 271 of the Act, along with the
latest draft of iws Scc!icﬁ 271 filing packagc. SWBT stated thut it belleved that 30-40 dJuys
advance notice would be reasonable. SWBT ulgo proposed that the Commiysion should utilize
fts rulemuking procedures in this docket with the addition of permitting Staff to submit written
requests for information to SWBT and other parties. A hearing on the motion was held on
February 19, 1997, and a procedural schedule was {ssued in Order No. 405094 on February 28,
1997. The Procedural Schedule noted that SWBT had agreed to pravide the Commission and
Intervenors with advance notice of the latest draft of its Section 271(c) petition and supponing
documentation it intended to file with the FCC. The procedural schedule allowed all purties, ot
cach porty’s sole diseretion, to file preflled testimony and/or written comments regarding
SWBT"s Scction 271(c) pctiﬁon and supporiing documentution and issues related thersto, wlong
with the opportunity to {ile prefiled rcbuttal teslimofxy and/or reply comments. The procedurul
schedule also 1nc!udcdlpmvisions reluting to discovery and submission of witness lists, and

established dates for the heuring before the Administrative Law Judge, as well as dutes for ora)

appaals, if uny, before the Comamisslon en bane. Finally, the Procedural Schedule notud that on

ur uler April 11, 1997, SWBT, al its option, may file its Section 271 petition at the FCC. Also
on February 28, 1997, by Order No, 409095, the Commission entered & Protectlve Order
protecting cluimed propriewry and/or confidential informatlon of SWBT.

On March 28, 1997, AT&T filed 2 Motion 10 Tekc Depositions, to Modify Order, and o
Shorten Notice Provision, AT&T's motion requested an order permitting depositions to be wuken
of individusls whose affidavits would be submitied to the FCC in support of SWBT's Scction
271 upplicavdon. AT&T also reguested thut the April 1 deadline for taking deposhivns be
extended to April 11 and that the norme! Gve-day notice of deposition be shartened to parmit the

depositions to eccur on two-day notice. On April 2, 1997, SWBT filed an opposition 1 the

motiun, noting that all parties were awure within the time for discovery thut SWD'T would not be
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calling witnesses at the hearing. The motlon was heard on April 3, 1957, and by Order No.
411069, ixsucd on April 8, 1997, the motlon was denied.

On Aprit 3, 1997, AT&T also filed = mation 10 compel answer to RFIs objected tu by
SWUIT. At the April 3, 1997 hearing on this motion, the pasties indicated that they had reached
20 ugreement on the isyues included in the motion and based upon the agreement of the partics,

" the motion was dismissed. Order No. 411068, dismissing the motion ta compel, was issued on
April 8, 1997,
| The hearing an the merits was held on April 15, 1997. Commisslon SwfT attomey John
Gray indicated thaut the purpose of this procecding 1s to gather informﬁtion for the Cormunission to
us_e.ln its consultation with the FCC. He indicated that in telephene conversations with the FCC
conﬁeming Southwestern Bell’s application filed with the FCC, the FCC requested that all
documents submitted in this proceceding be submitted to them for thelr review us well, Mr, Oray
requémcd that cach party submit twu copics of each of the documents [t submitied In this
proég;ding alang with a computer diskette of the document. These copies will then be delivered
by the Commission to the FCC und the Department of Justice.

Al the eomamencement of the hearing, SWBT offered Inlo the record a copy of the I'CC
gpplication os it was finalized and filed with the FCC. Several partics objeeted to this offer on
the prounds that the [iling was untimely under the procedural schedule and vhut SWBT should
not be permitted to Introduce evidenge in fght of its decision not o prefile testhnony ar produce
witnesses for cross examination. The parties also argued that the comments filed by SWB'T in
this docket eould not be consldered ns evidence in this casc pursuant 1o OAC 165:5-13-3(). The
objections were overruled, with the ALJ noting thul the partics previously had been advised that
updated versions of SWDB1T's draft FCC application might be made, The ALJT further noted that
all parties agreed 10 n procedural scheduls which allowed each party to choosc whether to file

comments or prefiled testimony. Finally, the ALJ noted thut OACT 165:5-13-3(c) provides thut

the Cuommission follows the stutuwry rules of evidence, but has the authority (o relux these

rules, and noted thut the yeference in OAC 165:5-13-3(j) to commenty nut being considered as

evidence of dlsputed facts applics to public comments enly. The ALJ also noted that the form of
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the submissions would have a bearlng on the weight, not the edmissibility of, the parties’ fllings.
MO was granted leave to file » late-filed exhibit noting the basis for its oblection to this ruling,

Esch party was allowed to make an ora! presentation of its position, and those partics who
prefiled testimony werc allowed to present their witnesses. The ALJ noted that since the burden
wax on SWEBT, it would be allowed to procead first and to present a closing stutement at the end
of the pr:séﬁtations by other partics.

SWBE'T made an oral presentation of its position but produced no witncsses. AT&T made
an oral prescﬁtation of its position. All purties walved ¢ross-cxamination of AT&T's five
witnesscs and AT&T's prefiled testimony and witness summary statcments were admltted into
the record. Sprint made its oral presentation, and submitied a summary ol the pre-filed testimony
of each of its two witnesses, All partics walved cross-cxamination of Spriat's withesses and
Sprint's pre-filed testimony snd written summaries of the testimony were admitted into the
record. MCI mnade an oral presentation of its position. Brooks mode an oral prasentation of its
pdsltion und Brooks witness Ed Cadicux was cross-examined by the AG and by SWRT, Cex
Communications then made an oral preséatation of its position, followed by the AG's oral
préscmation of his position. SWBT then rade its closing siatements, followed by Commission
staiT indieating that it would reserve the ﬁ:;ht 1o arguc for and/or against the ALY's ruling at the

orul appenl in this cauve, which i set for April 23, 1997 a1 5:30 a.m.

Summary of the Partics’ Positions

The parties submitted summaries of their tospeetive positions.

Southwestern Bell Telephune Company ("SWBT") In its filings and its presentation

before the Administratlve Law Judge, Southwestern Bell argued that there sre two basic
requirements it must meet under subsection 271¢c) to qualify for interLATA authority, Tirst,
SWD'T' must hald out 10 {5 lucal competitars terms for Interconnection and network sceess, in
the form oft (A) a statc-approved agreement (or agreemenis) with a qualifylng, facliitics-based
conmpeotitive local exchange carrier (*CLEC”); or (B) an cffective statement of generally available

terms and conditions (*STC™), This requirement is set forth in subsection 271(¢)(1). Sseond, the
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terms under which SWBT provides or offers interconneetion and netwark access niust satisfy the
so-called L4-point “competitive checklist™ iet forth in subseciion 271(c){2).

SWBT stated that in order to qualify for inwerLATA eatry ln Okluhoma under ssetion
271, Southwestern Bell must provlddgcném!ly ulTer access and Interconnicetion 1o competltors
through upproved interconnection agrccn;cn'.(s) or an cffective STC. The Act contains na
requirement that ihcre be “meaningful™ or :“cffccdve" compelition, or that there be “competition
across substantial portions of the state.” BS‘ the same token, there is no requircment that the Belt
oporsting company have lost any pmi;'cutur amount of market share to local exchang«
compctilors and no requirement that there hc particular competiters in operation, such as AT&T,
before the Bell oparating company ean quaiiry for interLATA rolief,

SWBT further stated that leglsln:tive history demonsteates thut Congress explicitly
rejocted “effective competition™ tests, F'a; example, Sen, Kerrcy proposed an amendment that
would have changed yection 271(e)(1) to provide that “a Bell operating company may provide
imerLATA services in accordunee with this section only if that company has reached
interconnection agreements under gection 251..with telecommunicutions carricrs capable of
providing a substantial number of busixz-ness and residential customers With” servive, 14}
Cong.Rec, 58310, 58319 (dily: ed. ;une :M. 1993). Sen. Kerrey's proposed mmcendment was
defeated, as waus a House amendiment that v;ould bave required competitors to offer local services
to 10 percent of customers us a prerequisit; to Bell compuny intertLATA entry. 141 Cong. Rec,
HB4235, HB454 (duily cd. Aug. 4, 1995)(statcment of Rep, Bunn).

As stated by Southwestern Bell, the §t:st intended by Congress 1o be applied under section
271 is *a test of when markews are open"iu measured by the speelfic statutory criteriu, 141
Cong. Rec, 58188, S8193 (dally ed, Junc !::2. 1995)(statement of Sen, Pressier). That test is et
il Southwestern Bell complies with Section;_27l(u). Southweslern Bell urged the Administrative

Lew Judge to recommend that the Commissian rejeet the arguments of intervenors who contend

that Southwestern Bell must meet some further test of local competition in order to qualify fur

interl.ATA sathority.
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Southwestern Bell argues it saﬂ#ﬁcs %the requirements of subsection 271(c)(1) by reason
of Itz binding and approved intercamecfﬂun and access agreement with Brooks Fiber
Communications (“Brooks Fiber™), and thro\%lg‘h irs effective STC.2

SWBT states that Brooks Fiber owns fiber-optic networks and switehes in Tulsa and
Oklnhoma City and has informed the Cummission that it has “ac¢tually completed intcreonnection
and sturted to pass Hve traffie {n mid—Januéry with Seuthwestern Bell™ in Oklahotna City and
Tulsa, Brooks Fiber currently serves multi;lc business eustomers entircly over its own network
in Oklahoma City and Tulsa; residentlal u;:'.m-s in both locstians are served on a resale basis,

Southwestern Bell ergued that Brooks Fibq'- offers both business and residential service entirely

over its own nctwork through its General ind Local Exchange Turiffs, Based on this showing,

Southwestern Bell concludes that Brooks Fiber is 2 facilitics-based provider of telephone

exchange service within the meaning of sub%scctlon 2711 XA,

Southiwestern Bell maintains that, lti"Brooks Fiber somchow is not a qualifving facllities-
bascd provider of telephone exchange s«.rv:icc under subsection 271(c)1)XA) then, by reason of
fls eflective STC, Southwestern DBelt ﬁccessurily meets the requirements of subsection
271(e)(1X(B). Specifically, if Brbo}:s is not a qualifying loeal exchange cartler under subssetion
(€)(1)(A), then po CLEC which Ls provldh;g or oflering telephone exchange gervice exclusively
or predominately over its own fecilities has requested to negotiate an agreement with SWBT
under section 252 of the Act. Beeause no “such provider” has requested the sccess und
integconnection deseribed in subpa:ugrurfvh ()1 XA), and because it has =n effeective STC.

" Southwestern Bell argucs that It is entitled él.o proceed under (e)(1)(B).

Finally, on the issue of cornpua.n'ce: with section 271{e){(1)XA) or (B), Southwestern Bell

argucd that it has met the requirements I‘or::intcrLATA relief repardless of which “Track” applies,

Southwestern Bell urged the Administrative Law Judge 1o find thiat Southwestern Bell

2 On January 18, 1997, SWBT flled on u:pplication in Cause No, PUD 970000020 secking upproval ol his

sSatemai of Generally Available Ternmis and Condlitlions along with s copy of {ts proposed $TC, The STC beeame
effective ot March 17, 1997, 60 days after It was flled.
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Brooks Filber ang its effective STC.

3

Complianee with Subsection 271 (£)(2)

H

met the requirements of section 271(s)(1), both through its interconnection agreement with

Bosed on its effective STC; its spproved intcreonnection agrecments; its  Initial

Comments filed March 11, 1997 and Rap;.y Comments fled March 25, 1997; and its FCC

Application and sccompunying I!ﬂduVitS.’iSouthwcstcrn Bell nrgued that it mects cuch and

cvery one of the 14 chesklist requicements, as follows:

1
H
H
H
H

1&2, *“Intersonnecdon in eccordance “srhh the requircments of sections 231(c)R) und

requirements of seetlons 251 (c)(3) and 252(dAX1)"™:

SWBT contends that its STC sausfics these two conditions by offering
local interconnection and access to unbundled netweork elements of cqual
quulity, at any technieally: feasible point, at cost-based rates.  Such
interconnection and nondis¢riminatory nccess alse s available to Brooks
Fiber uhder the terms ol jts interconnection agreement with SWBT.

In response to eomplainls by Brooks Fiber related w technical
implementation of collocation, Southwestern Bell argued that any dclays
were us a result of order revisions and changes in the requlcements for
clectrical power made by DBrooks. Turther, SWBT expects to complels
cach of the requested collocations no later than ene weck after the original
target date given to Brooks Fiber when it placed its orders lust December,
and before that target date in most eases.

In responsc to claims by .AT&T thet SWBT will make unnccessary
disconnections when a residential customer moves framm SWBT POTS
service 1o 8 CLEC service that uscs a POTS equivalent unbundled network
elemcnts {(whether due to treatment of the change as a “*designed service”
or otherwise), SWBT argued that thcre may be unavoidable (gencrally
very bricf) service oUtages as 2 necessary rasult of customer choices to
change carriers and/or cstablish unbundled elecmcents. SWBT contends
that such necessary responses to customer requests cannol be considered
“disruptions” of secvice and SWBT policy {s that servicc outages will be
kept to the minirmum nesessary to fulfill the order.

SWBT addressed complaints from lntervenors reloting to jts provision of
OSS by contending that it stands ready to provide any requesting CLEC,
including AT&Y, aceess to SWBT's OSS funetions that is equivalent to
the access provided to SWB'T personnel for processing SWDBT orders.

Additionally, SWB'T stules that it has been working with AT&T and other

252(d)(1)™ and “Nondiscrlminatorys;a:cesa to network eloments In accordunce with the

? A complete eepy of Southwastern Beli's Applicntlon for Pruvision of In-Region, InterLATA Services in

Oklulivina, filed with thu FOC on April 11, 1997, was admitted into the record el this proceeding over abjections ut
the hewrlag before the Administrative Law Judge on April 15, 1937, Drafts of Southweatern Bell’s brief’ snd
accompanying draft affldavits were mede availadls to the Administrative Law Judge and the parties on February 24,
1997, The dralt brisf and draft affidavits wore nor adinined into the record,
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CLECs to implement new OSS capabllities requested by thase c-..\rricrs apd
will complete that implementation in a timely manner In compliance with
the Act. Finally, SWBT argucs that its 0SS have becn.designecl and tested
ta support significant commercial activity by CLECS in the same manner
ss those systems suppert SWB'T retail service ordering.

The affidavit of William C. Deere states how SWBT huy satisficed the
netwotk-related elemonts of the competitive checklist, including the
requirements {or interconnestion and non-discrimlnastory access to
unbundled nctwork elements; SWBT's provision of nondiseriminatory
access to its OSS functions is detailed at length in the affidavits of
Elizabeth A. Ham, Nancy J. Lowrance and Linda D, Kramer, The
alfTidavit of Dale Kacshoefer nlso discusses satisfaction of theose items,
including pricing requirements.,

SWHBT argucs that the affidavit of James A, »learst indicates thut SWBT
oflers nondiscriminatory access to Its poles, duets, conduits sand rights-of-

way In accordunce with section 224 through Yoth its STC and its
agreements with Brooks Fiber and ICG.

from local switching or other services™:

SWBT argucs that, as detalled in the Kasshoefer and Deere afliduvity,
both SWBT's STC and its agreernent with Brooks Fiber make loeal loop
transmission available in compliance with the Act.

unbundled from switching or other services™:

SWBT contends thal both SWBT's STC and lts agreement with Brooks
Fiber make common and dedicated interoffice transport available as
unbundled network elements in compliance with the Act, and thut SWBT
therefore mccts this chocklist item., SWBT submits that information

supporting this statement is contained In the Decre and Kaeshofer
affidavits,

*Lacal switchlng unbundled from transpost, local loop transinisalon, ar other scrviess™

SWBT submits thut jis STC meets this requircment by offering CLIECS
line-zide and wunk.side facilitics, as well as the features, functions, and
eapabilitics of the switch. SWBT also argues that the Braoks Fiber
agreement also provides unbundled access te local switching, Information

conccerning this checklist it=mm is slso contained in the Deere and
Kaeshofer affidsvits.

@oi1o0

". B9

“Nondiscriminatory access to the polcs, ducts, conduits, and rights-of-way awncd, or

controlled by the Bell operating company at just and reasonable rates in accordance with

the requirements of section 224

“Local loop transmission from the central office to the customer’s premiscs, unbundled

“Locul transport from the trunk side of a2 wireline focal exchange carrier switch
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7. "Nondiseriminatory access to...511 and ES11 services; dizectory assistance services...and

Y.

10.

service™:

operater call completion scrvicas™

SWEBT states that al! parties accept that SWBT makes nondiseriminatory
sccess 10 these chocklisl {lems -~ Including DA scrvices —  availuble
through its STC and its approved interconnection agrecment with Brooks
Fiber, SWBT further states that Brooks Fiber and SWBT began pessing
Yive 91} traffic In Januury 1997. SWBT states that upon request, SWBT
will implement DA and OS services for competing CLECs in exactly the
sarric manner as they huve been furpished for many years to 39
independent telephonc compenics in Oklahoma under similar contracts.

SWDB states that compliance with these requirements is detailed in the
aflidavits of Richard Keener, William C. Deere and Dale Kaeshoefer.

SWBT argues that the afliduvit of Debrah Baker-Oliver Indicates that
SWBT's $TC makes White Pages listings available to customers of both
resellers and facilities-bascd carriers oy if they were SWBT customers,

SWRBT further argues that its intereonncetion agreensent with Brooks Fiber

also provides nondiscriminatory aceess to SWBT's White Pages dircctory
listing and distribution services,

“INJondixeriminatory access to telephone numbers, ™

In its vole us the Central Office Code Administrator in its five.staw
operuling arca, SWBT stutes that it has followed industry-cstablished
guidelines promulgated under the auspices of the FCC, SWBT further
stotes that its STC continues this practice, guaranteeing compliance not
only with the Act, but also with any guidelines issucd by the FCC until
such time as numbering administration Is taken over by a neutrul third
party, SWABT contends that nondiscriminatory acecess {0 telephonc

numbers is slse available to Brook: pursuant to its intercomnection
agreemient with SWBRT,

With respect to SWBT's practicex for the assignment of WXX codes,
SWI'Y argues that the affidavit of William T. Adair establishes that all
such practices are in accord with industry standurds, Mr., Adair’s nffidavit
further states that other than as required by the indusiry-devclopaed
Jeopardy essignment plan for the Oklechoma 405 NPA, no requests for
codes by s CLEC in Oklahoma has been denied by SWBT, 1 {ts role as
the Code Administzater, for any reason,

routing and completion™:

SWRBT argucs that it excecdsg the requirenients of this section by praviding
unbundied access to sig‘nnl:i.ng znd various databases. In particular,
SWBT's STC and its agreenicnt with Braaks provides unbundled access

10

.

*Whitc pages dircctory listings for customers of the other carrier’s telephone exchange

“Nondlscriminatory access to dutabases and associatcd signaling neceusary for cull
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its Tell Free Calli 800 and $88) Database on non-diseriminatory
::r:nss This !n!‘orm:ti:: i§ contained in the affidevit of William C. Deere.

11.  “[IInterim number portability through %xemote call forwanrding, direct inward dialing

12.

13,

trunks. or othce comparable arrangements...”™s

SWBT argues that Its 8TC provides interim number portability in
accordance with the requirements of the Act by offering CLECS a choice
of cither remote ¢all forwnrdlng or direet inward dialing. SWDBT's
interconnection agreement with Brooks Tiber also includes the provision
of interim number portability. '

SWBT alse argued that with res;‘nc.l to comnplaints by Broeks Fiber related
o technical implementation of IN®, the difficulties experienced by Brooks
Fiber resulted from its own failurc 2o follow the procedures for submitting
INP orders. Those procedures were furnished to Brooks in April of 1996
when SWBT provided it with ¢ handbook entitled Flow fo do Business
with SWBT: A Hancdbook for Swiiched Based Local Service Providers,
Additionally, in October. 1996, Brooks Fiber personnesl attended an
overview session on ordering :procedurces, and subsequently attcnded a
workshop specifically designed 1o teach CLECS ordering prosedures.

SWRBT stutes that the sffidavits'of Willium C, Deere, Dale Kacshoefer and

Debrah Baker-Oliver detajl SWEBT’s provision of INP 10 CLECs threugh
fts STC and npproved agreements,

SWBT stutes that, us set out in.various affidavits supporting SWE'1”s FCC
applicatian, SWBT’s STC and its agreement with Brooks Fiver offur
requesting CLECSs access to the informalion necessary to Implement locul
dialing parity, as well as nondiseriminatory access to telephone numbers,

operator servigces, directory assistance end dircctery Hstings with neo
unrcasonable dialing delays.

SWIBT contecnds thal the Deere and Kacshofer affidavits indicate that
SWBT's STC fulfllls this ehecklist requirement. It offers reciprocal rates
for both tandem office-based and cnd office-based transport and
termination of local traffic  originating on the CLEC®'s network in
sccondance with section '252(d)(2) and the FCC's prleing rules, which
have been stayed by the U.S: Court of Appeals for the Eighth Clreuit.
SWBT further ergues that its intcrconnection agreement with Brooks
Fiber, USLD, 1CG and Sprint also comply with this requirement,

i
i
i
|
|

‘"Nondiscriminatory access 1o such services or information a3 are nevessary Lo allow the

requesting carrier 1o implement loeal &ialing parity in accordance with the requirements

of section 251(b)(3)™:

“Reciprocal compensation nrmngeme:fm in sceordance with the requirements of section
252(d)@)™:
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“Telecommunications services...avnlla'bli: for resale in accordance with the requirements

-

By incorparating the 19,8 pereent wholcsale discount ordered by the
C:ofmt:i::ipon in the SW‘qu‘IA‘I’:&:T arbitration docket, Cause No. PUD
560000218, SWDT states that its STC offers CLECs wholesale rates for

any services SWBT ofK

to iis retall customers in accordance with the

Act., Pursuant to the terms of its interconnection agreement with SWBT.
Brooks Fiber also has access ito fesale of SWBT services ut the 19.8
percent discount, Evidencc conceming this checklist item is contained in
the Deere and Kacshofer affidavits.

Southwestern Bcll argued the che;ckllsft {:téh\s described above are equally available on a

P
nondiscriminatory basis to atl competinlg local exchange carriers either through the STC, or

through negotinted agreements, SWBT

p.rzuefs thfat there Is no requirement that checklist items

i
be mude available on a “commercially operational’” basis.

Southwestern Bell further noted

the p;o‘.dfsion of Sectlon 271(d)(4) that the Commission

may not, by rulc or stherwise, limit or extend the terms used [n the competltive chegklist set forth

in subsccetion (e)(2)(B). Southwestem B

Reply Comments in this procceding an

) mgimiﬁns that its affidavits, its IniGal Comments and

R PCC Application addresa the objections ralsed by

intervenors, and demonsirate that il meets the ’_rc:_quirémcnts of the Act for intcrlL ATA reliel.

Southwestern Bell maintains that the ¢

weure asserted for the first timo at the b

:rnnir:\ing: objections of the intervenors, some of which

R
earing ‘before the Administrative Law Judpe, represent

nothing more than attempts t0 slow Soutl{wcsitem Bzll’s cnlry into the interl.ATA market

through relitigating matters decided in

uxed In the checklist™ in violation of the

arbiq-alic}n and otherwise secking to “extend the termns
At '

.{zfic;ing Isyues

i1

Southwestern Bell maintains thot the énctwork element ratcs available through ity

Interconnection sgreements und contalned in i{s:STC arc cost-based in accordunce with section

252(d). Specifically, SWBT argucs

study, or by adopting tariffed or con'.rT

ratcs contained in the STC were approy

ved, éy't
1

R
the rates were derived based on a forweard-looking cost

lualirafc's that ure thoemselves cost-based. Many of the

he Commission {n the AT&T urbitration, Cause

@o13

el
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No. PUD 960000218, The STC and cemin Commission-approwd agresments contaln the
15.8% resale dlscount established in the AT&T Ar'bxlratlon.

ﬂbﬁc !meresr. Y4sue

Southwestern Bell noted that this Comm!ssiou s responsibilitics under the consultation

'x

provision of subsection 271(d)(2)(B) dal not‘ex'e.nd to whether this Commission believes

Southwestern Bell's entry into the intanATAg !ong distance business in Oklahoma is ity the

public interest. !

However, to the extent the Commiissxcn ﬂnds the public Interest 1o be a rclcvnnt prea of
inquiry under the Act, Southwestern Bcnl argucd' that the additional consumer cholec resulting
from Southwestcrn Bell’s entry into the m!erLATA long distance business in Oklohoma is In the
pubhc interest. Moreover, it is cnn:isltent wgth this Commission’s polley of opening all
telecommunications markets to compudﬂqn, : go:!:i.:y that has recently been implemented 1o open
up intral ATA competition (Cause No. !"UD E9'1:?()001159). local exchange competition (Cuause
No. RM 950000019), payphone compet!it!on ;wa No. RM $60000013), specinl acceys and
private line competition (Cause Nos. PUD 940005486 950000139 and 950000140).

Southwestern DBell slso argued tha! Lthe prcmohon of additional long-distance

competiton, brought sbout by thc entry of Soﬁﬂ;wcstcm Bell in the interl ATA market, iy in the

public interest, and is consistent with tlw imenl cf Conygress in cnacting the Act. For exumple,

Senator Horkin observed that by removmg "ba.rricrs between distinet telecommivnicutions
I

industries and allowing everyonc to eampctc -in each other's business,” the Act will allow
l

l
consumers 10 benefit from “low cost mv.egrnted servicc with the convenience of having only one
vendor and one bill to deal with,” 142 Cc!mg Rec S687, $713-14 (daily ed. Feb. 1, 1956).

It was Southwestern Bell's posmon that the WEFA Group study (among other evidence)

demonstrated the potential beneficial effects of Southwestern Bell’s entry into the interLATA
i | I

long distance market in Oklshoma, Spccmcnlly. that study projected Southwestern: Bell's entry
!

inwo the interLATA lonyg distance markct- wouid rcsult in the creation of more thun 10,000 Jobs in

Oklahoma, and an incrcase of more thn.n S700 hnhon in the Stule’s Grows Producet by the year
||

2006. !i

u

i

a-.l

13
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AT&T Communicetions of the Southwes.tfg;ln:. ("AT&T") AT&T introduced evidence 1o

demonstrate that SWEBT has not :omplieJ wm; tﬁe competitive checklist. AT&T's evidence was
of two types: swomn prefiled statcments pf Re ‘o:je!_n V. Falcone, Steveh L. Tumer, Phillp Gaddy,
Nancy Dalten and Mark Lancaster -thatwerc -iij-xtroduccd at the hewring, cither by huving the

L
wilness tuke the stand or by stipulation, and a.n'sQl_mrs to dala requests served in this casc,

i
The following Witnesses appeared Inl person to testify on behalf of AT&T: Steven
Pl
Turner, Phillip Gaddy and Nancy Delton, :

i
AT&T prescnted evidence on the(state 6f competition in Okluhoma and each of the items

“f
on the competitive checklist, .

Steven Turner testificd that: (1) fa:c:i'iﬁes-based compelition In Oklahoma woduy i

extremely limited: (2) resate comtltchs only a very limited form of competition; (3) the

importance of fucilities-based competitipn as aicheck on the anticompetitive behavior of LECs
i

devclopment of facilities-based competition: and (3)

and the critical role of UNEs to the

SWBT's pricing of UNEs is u major burtier té t he development of facilities-bused competition in

o |
Oklukoma, : |

‘Turncr tostified that Brooks Fibér is the only competitor that has interconnected with

i
SWRBT. Bruoks serves 20 business cu';tomé:r's!! and 4 rasidentiu]l customers in Oklahoma. Al

four of the residential customers are pr nvid'cc_ll through reszle of SWBRT servies and on 2 test-
busly, Brooks does not purchase any unbung
|l
business customers, but instcad purchases D81

122 loops from SWBT to provide service to lts

at retall, because the cost Is loss than the cost of

I
unbundled elements and because of probléms obtaining collocation from SWRBT.  Brooks

[

reports that it is havlﬁg difTiculties wi S'év:!"!'l"s provisions of access and Interconnection.

.
Braoks is pursuing several physical collocatidns with SWBT. and in each cuse, Broaks hus had

to walit longer and pay more ‘than it expecte Bruoks has yet to have u collocation order

processed to completion, despite having !nitia:t;d requests as carly as June of 1996, SWTIT has

e
also run into problems jmplementing num of portability for Brooks' customers, resulting In

service vutages for virtually all of Brocoks' ::psicmers.
Turner also testified that in ordler to{establish a competitive environment in Oklahoma,

ncecess to unbundled nctworlk c!c-mcn‘lls is ak:’lso!ute!y critical. Resale alone is not ellfuctive-

14
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competition, and restricts the sbility of com;?eﬁtors to bring new services to the market.

'
Unbundled network elements, and speciﬂeauy the UNE Platform, is the primery means by which
competitors can bring effoctive compeufl:.on to the local market without building redundant
newwarks. The Platform allows 2 new ein'.rany._to purchase &1} of the features, functions and
cupabllitics provided by means of en urgb'un led. slement and to intraduce 3 new paskuge of
features contuined withia an slement \hiv. is not limited to the LEC's paek#g‘mg or pricing.

Turner \estified that SWBT ia attempting Yo d:scoumgc use of the Platform through its pricing of
UNEGs. Tuener stated thet his analysis of f.hrI priclng of UNEs demonstrates that margins for

residentia) services for a compelitor using U‘N‘Es are always negative, and the margin for

business services are wholly inadequate to crcntc facilities-based competition,

ATE&T nlso introduced into the re:ore 2s part of sealed Exhibit 80 & document cntitled

Re.vale/UnbundI!ng decision triggers arqd Swttch/No Switeh triggers, which was produced by

SWBT in response to Data Regucat I\c. 1. I am. designated highly sensitive confidential, Data

Reguest No. 1,1 requested coples ol SWB 1' |eports studies, or analyses regarding inter alis the
likely entry, success or rate of growth ef eompmtors or potential competitors.
a5
Robert Falcone and Sieven Tumcr 1c$‘4ﬁed that SWEBET has failed to comply with the

following nctwork-zelated co:-npctiuvc eh:cklm itema; access W UUNEs  gonerally;
interconnection, including colloca!ion. v.mbu-ndled Jocal transport; unbundled local switehing:

and unbundled local Ioop trunsmission, :

With regard to access ta UNI:.s. ralconc and Turner tes!iﬁed that SWBT, through Its

interconnection sgreements and {its Statement of Generally Available Termy (SOAT), imposes
I
limitarions on = compstitor's effective L:ccss to and usc of unbundled network clements.

This
testimany stated that SWDBT treats all ordc

rs for UNEs uy "disconnect/reconnect” orders for

"designed services—even when sefviccs bcing provided by SWDBT to its customer and those

provided o the customer by compen%ar W ll be identical. Such approach by SWBT results in

3 . .
unnecessary serviee interruptions, ur::warramcd edditdonal nonrcecurring charges, potential

aperations support systwein overloads, and loss of automated loop testing. Wo wehnical reuson

justifics this opproach.

18
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Falcone and Turner fusther testificd that. SWBT is not fully implementing interconnection
i
H . . .
or local switching. Collocation {s central to Interconnection with an incumbent LEC. SWBRBT has

gefused to provide firn) commitments on 1h=§1=§{gth of time 1t will take (0 raspond to a request for |
physical collocation of to prepara a colloc'aﬁ:o ':!Ecage and on the nonrecusring or monthly costs for
collocuted space. SWET also refuses to c;nn;imit to providing DS1 wunk ports at known rates in
tw mtcrconnecuon agrecments. Without D51 irurﬁ: ports. customized routing is vaavailuble and

k3

new entrants will not be able to serve lazge PB;;X customers thet need a T1.

a=v. *

bt
The testimony of Nancy Dalton dcsciﬂ-bud the ncpotiations pracess betweesn ATRT and

SWET and discussed SWBT's fallure (o comp!y with the operetions support systems requlreinent

ce

of the competitive ehecklist, as well 28 911. E911, Dircctory Assistance and Operator Cull

v
Complation. Because SWBT deluyed ‘clisgug'slom regarding controversial Issues such ux UUNEs

and OSS8s, srbltration awards have xm!v. péo!\:'i"dcd sufficicnt dctails on those issucs to develop

comprehensive interconnection agreements,'i Durlng AT&T mnd SWDBT negotiations to

Incorporate arbiwration awards iato intcrconncction agreements, SWI3'T has taken the position

that: 1) UNE Platform orders would’ requ\re disruption of custormer scrvice; and 2) 0OS8S

cupubilities for pre-ordering, h:stauuﬁon and cepalr and maintcnance for customers ol

competitors would not be at least, equalito w Wt SWBT provides its own customers.

With regard 1o operational support k)l':stums, Naney Dalton testified that while AT&T und

SWBT have reuached hipgh-level ngreemcnit!rcg'uding the types of operutlional support systems

and gatcways to be implemented, they have'hot been fully developed, tested or inplemented in

the resale envireninent, and in the UNL cnirirénmem matters re.nud.n at the negotiations level. In

.;l'

the UNE environment, AT&T and SV«'BT’ hm not yct reached the point of being z2ble w0 fully

define requirements and to code-and d-VeﬂOp systems. It does appear, however, that even when

requirements are developed, the OSSs S\LBT is providing will not support eomplex business

orders or "as is" migrations in an UNE en\iironmem Dalon tcsﬁﬂcd that SWBT cunnot be sald
2

to be fully implementing the opera iorm supporl systems requirement of the compcmm

checklist without provisioning these er tmnl felemems of OSSs.

16

—. e



04/21/97 MON 18:35 FAX 913 624 5504 PRINT EXT AFFAIRS
APR-2L=PT BT I4T MM MaNEY M. THOM I -

PIOCYS .

P -_0

"l
{I
1i‘

5
With regard to 911, E911, Dlrecinry 1.stmce and Operator Call Completion, Dalton

teytified that no implementation to d:mommtle th:se capabllitics has yct occurred,

Mark Lancaster testificd that SWBT has not mct the requirements of the competitive
checklist with regard to four numbering m? number{ng-type_xssues: number gdmhﬁstrahon,
number portabllity, Jocel dialing parity, arid"tc!:l 'Ahhng perity.

i .
Lancaster testified that SWBT is nov.ipzovidmg nendiscriminatory aceess 1o numbers in
il

complinnce with scction 271 of the !‘ederat 'Act Key dcﬂcwncxes include the fact thist NXX

F
migration charges made gencrally avn!labl: by SWEBT In the SGAT arc too high, and SWBT's
. I ! if
number administration procedures are not sub’qect to review at the state leval w insure regulatory
ik
compliance, i | ,;
P

Luncaster further testified that SWBThs not fully implementing the intesitn number

portability requirement of the comp:titive chec-klm SWBT offers only RCF and DIL) as INP
| .

R | 1
solutions, both of which have inherent shoncumlngs with regard to the use of certain CLASS

' l J

feawnres, Caller ID, or ISDN. SWBT should b; roquired to provide Route Index (RI) solutions,

i,

Other onerous INP provisions inelude pcrt'om:ance intervals for changeovers that execced new

'l l
service intervals given o SWBT customcﬂ,, rcsmchom on NP availability due w0 bill collection

shortcomings, billing intercept charges to con#penwrs, and competitively non-necutral prices,
]
Lancaster further testified thut SWﬂ’l] Eu-« provided no evidence or details regarding its

Implemeatation of local dialing parity other, ithan vague promises of ity intent to provide.

Similarly, SWDT has not provided any !nfclwmauon to cstablish that it can provide IntraLata 1+

tal] dinling parity, and specifically has nol i!"ac.lhflcnted that 1t will implement the full 2-PIC method

required by the FCC, Until SWBT provsdeq ci!«laimls regarding its implementation of local and toll
’1.

dialing parity, It has not complied with the c‘h ,cmlst or satisfied public interest coneerns,

f‘;nnbxlity are eonsistent with Bruoks Fiber's actual
i
looks Fiber Communications' Response to AT&T

"|

These concerns with interim nu.mhc"

experience in Oklzhoma. Sce Exhibit 79

tﬂ

that for almost every sustomer (upproximately 12)

F.«

NP Brooks has experienced prablems, including

Duts Request No. 1.1, Brooks cxpcricq;e

for whom DBrooks has activsied servica:u’si

»_
,_-ﬁ_.-.'_

service outnges where customers have x‘zo’i ol xvcd incoming calls. From Brooks' {nv cstigatlon

Y
TRl R Mg u{;hunﬁ.l’ma-—.vh

il 3 thelr assessment that SWBT pro:ééss

17

jorders for service using INP into two steps, a

. o1s
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disconnect of SWBT service and an ncuvatl

switeh, and SWBT is not coordinating ther
Brooks has had to monitor SWBT's INP;!
and lepgth of service outages,

“The tastimony of Phillip L. Gaddy st

with the Seetlon 27§ competitive ch:cklist
|
Sutements on behalf of ATERT in this p

rates determined by the Commission to bc

Gaddy testificd that SWBT is ncln

Ix

condults, and rights-of-way. SWBT imposc

|
and unnecessury costs to have SWBS

contruciors and perform pre-license servlbes

Gaddy further tostified that SWJST
‘of the competitive cheeklist. swiT rl
agreementy with SWBT's vendors, eVen,
puid the fees, and is merely leasing \h.L IulL

of the equipment,

Guddy also testified that swﬁ'r
)

resale requircments of the competitive ¢i1'

not custvbascd. Guddy testified that a:m'i.l

extended area service (EAS) traffic as itlnp

to further impede  the developmeﬁt

B

telecommunicutions providers. This fallt
with SWBT's ability to imposae excessivé
a manner thut could reduce compclitozs h

for SWBT,

SPRI\'T EXT AFFAIRS
THnnPSON

tlmhig

qulr

thoug'n
§

is

GC

ﬁ
[1]
0

@o1s

4RATEATIEFS P.lH

l
Ly
i
on,n call forwarding 1o a number resident in Brooks'

of these two steps. Because of these problems,

p' Fhentation very closely to reduce the potential for
1l

1arlz=d many areas of SWBT'x futlure to comply

d on his own review nnd that of others who filed

:
n
o]
3

:e

"’.':"

ing Gaddy testified that SWDRT has not offercd

¢

E
o$

ssed,

gy
el 2
.4.-"-'..

xdmg nondiscriminatory fccess to poles, ducts,
I
1

(3 rudig
)
i,

..g o o

casonable delays in providing aceess to records

ployees oversee work performncd by suthorlzed

e a}:i.._
s Tt

i ;

‘ch have not been requested by the CILEC,

i3 LA
g

&

PiMarkid

{

s t fully implementing lhc local switching slememt

",

e m“-,,...

et ve

r
I l

$ thal new cnlrants must negotiate new licomye

SWBT hus alrcady nepotiated the agreements,
P

e ioflthe fucilities to another provider, ‘Guddy tostified

11 cascs in which SWBT Is also the manufacturer

:r{ﬂt complying with the reciprocal eompensation or
1 o)
£}

.4

o
&
1
&
i
K

. SWBT's rates rm- reclprocul compensation ure

as.

24

O

B

' SWBT defiaes Incal traffic to exelude optivnal

=T

g
FREIS ]

!o reciprocal eompe‘ns:\tlon This allows SWBT

P =
=il

5

—'0
h.._&

competilion and dxscnrmnatu

o—

.mamst other

R b

(o
Fred

&

cat optional EAS trafﬁc as lacn! when eombined

Qavi-Q
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is charges results in the pricing of rewi! scrvices In
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to nothing while preserving 2 substantinl mergin
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Gaddy further testlfied that the,resa

P
[

camply with Section 271, Under thei

visions offered by SWBT in Oklahoms do not

=
O —ieee

-
® -

hs of each of SWBT's existing interconnection
i
ﬂg

inconxistent with the pro-competitive lnt:llnl: :lhe federal Act. Accordingly, by Imiposing these

n.grecmcnts and SGAT, SWET will impose

the use and resale of {ts retail scrv;ces Gad

ff restrictions, limiitations, and conditions un

!lesliﬁzd. that the FCC has determinad that this is

. M

resule rosteletions, SWBT {s per se not! fun) lmg!lementing the competitive cheeklist. SWBY also

il

fulls 1o make avallable for reyale -- ew.n L n;racfsnl rate -- promotlons of 90 days or less,
i3

it
it ok

ATET ulso introduced as eommenu Smtemenr.s of Dan Keating, Deniye Cromble, Joo

Gillan, Frederick Warren-Boulton, John!Ma B '?nd Ed Rutan.
The comments of Dan Kearm aL!dressid whether SWBT is complylng with tha checklist

G, |8

requirement of providmg ncmdncnmim o1y,

way owned or conu'o!lcd by SWBT av.- ju '.'%t arg ?é'eusonable rates. Keating econcluded that SWBT

is not providing nendiscrimilnatory uc:c é?to- Ebundled subloop clements or durk fiber, Keating

also concluded that SWBT is not provldxkg.a:]: css to polcs, dusts, conduits and riphts-of way'
i P, 3 q

cqual In Quality to the nccess SWBT aﬂ'ords

If and {w affiliutes. For example, SWBT's

. | 4

rrocedure Ingludes sending overseery: to CLECUob sites at the CLEC's expense and without
notive, und charging pre-license :urvt)’ cpsti‘a the CLEC's expense,

; i

b

1'he comments of Depise Cmmbxe ndJ :

I e
reguirements, Crombie summaz.zcd ‘lhc aec 2

ssed the Scotion 272 geparate afflliate

ting and non-nccountlng safeguurds that the

federal Act and FCC Orders place on's BO fl%zitcndmg 1o provide in-region interLATA scrvice.
. , Ix ‘ ] a

Chief ameng these safcguards is the :equxre . m‘ that a BOC is prohibited from offering in-

ot
e

reglon interLATA service except througL & Tpmte affiliate operntmg independently frum the
; i
BOC. The separate afiliate s rcqum.d to maintain separatc books and records, to have separate
oflicers, directors and cmployees, nnd m conid!lct all transactions with the BOC on an arm's
! Li

sling, available for public inspection. In addition,

length basis, reducing such tramactlons tc
P
the BOC is prohibited from dlscnminn.tmg ﬁ

Iavor of its Section 272 affiliste in the provision of

_o-mz.""a-
gy

e
rkma. i3

goods, scrvices and exchange accesm Cron

| l l 1
section 272 compliance through 1a.ngfh!£ ev:

stated that SWD'T has the burden of esublishing

= 0¥

cnee. SWBT has had an affiliote in operation

A=
foey
O

srmem s mmrne
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known as Southwestern Bel]l Long Dis

S S——

transactions with SWBT. See SWBT's Res
Exhibit 80 and designated highly sensiﬁir :

1}
thut these numerous transactions ccmply \

The eomments of Joc Gillan, nca

public interest considerations of grantin S

Mayo all concluded that premnaturely aut

compctition exists is not in the public inte

I

The comunents of Edwin ', Ruta]ﬂ

1,

1
federal Act for 8 BOC to be granted mth'l.l,\}

Rutan discuss the purpose of Scetion 21

that purpose. Section 271 (¢)(1)(A) is ti

1ﬂ
0

SPRI\'I‘ EXT AFFAIRS

13
Fig

021

ADNTVEABTEIEYE .2,

N

id has engeged in numerous and ongoing

fi
');Esc 10 AT&T Data Request No, 1.8, introduced us

]
” dentic!, SWBT has the burden of cstablishing

LSectmn 272, uccording to Crombm
Einc—x-Bouhun and John Mayo all addressed the
AT intesLATA rolief, Gillan, Warren-Boulton and

JH

2 SWEBT 1w offer InterLATA service before local
i

;.
iy

, 1T}

role uf “fucilitles-based” competition In

fundumenta! premise of the federal Act

Greene, [s that local monopoly fucililie lia_ré

permiticd w provide long distunce serv

essential input to long diswence service,

use i3 monopoly o discriminate apalns

ultimately docs allow SWBT and the other!:

n
thero iz fueilitics-based compeotition. As:' :

thing is clear beyond dispute. Congress ¢

competition required by the federal Actin

flii
458, 104th Cong., 2d Sess., nt 148 (195§
do¢s not provide the necessary check onf_:

under the foderul Aet.

e v v e
-

Rutan furthey stated that Sccﬁor’r 27

the procedure for ensuring that muninét‘ul fa
i gl
BIy is euthorized, Track A is trigyered when o carrjer

long distance entry by a BOC, such as i

requesty negotintions with SWiT in acee

:

o‘l‘.ﬂlmad and addresscd Lhe requiremcnts under the

i
iz}
1
.
I

]' i

A relief.  Spccifically, the comments of Edwin

and the requircments that it imposes to achieve

fescnce of  Facilities-Based Competitor,” The

}feﬂ} Act is eridcal according to Ruwn, A

,;:usﬂnil. it was in the divestiture decree ardered by Judye
IR Kin

Ei
pi'LnLtlencck and thay if a Bell Operating Lumpau} is

e it rotains thar bottleneck control aver an

. <)
, Wit ‘have both the opportunities and the incentives to

idistance carriers, Rutan stated that the federal Act
Cs into long distanee, but not unless and until

& standard for facilitics-based competition, one

: ,; stently contemplated™ that the facilities-based
i llcast be “meaningful.” H. Conf. Rep. No. 104-
? ‘{..en.f. Rep.) If the facilities-bascd competition

spiipoly bottlencek power, it is not “meaningful”

e)C1)(A), generally referred to a3 Track A, sets up

Milnms-bascd competiton has developed before

ce With the requircments in Sections 251 and 232

20
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of the federal Act, That carrier and SWB quently enter into a binding interconnection

sgreement, either through negotiations eor prbltration. The interconnection ngreement,

whether arbitrated or negotiated, must belapprovied by the Commission. SWBT must reach onc

or more such agresmaents, the partics must brlg them lato commercial operation, and the
i1

compctitive choeklist must be fully implerne{-t‘_.' , before SWBT may be permlﬂcd into long
ik

distance. Section 271(c)(1)(13), generall ref 2ed to us Track B, pravides that if no carrier

requasts interconneetion, the BOC may 10 m n hs afler cnaetment, procead with a statement of

i

the terms and conditions that it gonerall ‘ offu;s or access and interconnection in licu of an actual

agreement, Acecording to AT&T, there can 5%

ik

;__~ Lexa.mp!e. the agreements negotiated by SWBT -

e doubt that SWBT understood that it was on

Tract A once these requests were recelved.

snd Brooks Fiber Cofynunications of T Isa. angd Brooks Fiber Communications of

T and USLD reflcet that the competitors Intend
ly over their own facllitics.

s
AT&T maintoins that Tract A contai § two distinct requirements, cach of which SWBT

must demonstrate that it satigfles. First, 11 must actually be providing access and

inwereonnection to 2 predominantly facilities- :Jascc!, “eompeting” carrier pursuant Lo an approved

Yoo A

interconnestion agresment, Second, the access and interconnection must be provided in a

manner that “fully implements™ what is w.i;_ ionly referred to as the competitive eheécklist,

According to AT&T, the precise lux{:“(i ge chosen by Conigress -- “is providing' -- makes
-]

it clear that Congrass required actusl com s

- O

ul implementation of the agrecement. “The

requirement that the BOC ‘is providing secessiand interconnection® means that the competitor

has implemented the agreoment and the eor etitor Is operational.” (H. Conf. Report at 148).

Thus, if the provision of access and !ntercoJ xt
il

demonstrated, or Is subject W capucity Lr quﬁlmy limitations or manval overrides or work

tion Is only being tested or “uialed” or

ig
arounds, this requirement I3 not satisfic )

1.
AT&T further took the position v.haj terpretation of the terms “exclusively™ or

== H‘-—-H=*

“predominantly” aver lis own facilitics mu?:; b}zgin with the purposc of the fucilities-bascd
clive competitive check to the local moenopoly

cuniserve as i competitive check only if they arc &

il 21
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meaningful alternative to the local meno

entrant is not an “wnaftiliated competing

“resldentinl and busincss customers™ arc be

271 is not satisficd,

Edwin Rutan staied that it is not
interconncetion agreements with a fn:ih
customers exclusively or predominantly

that sauch access and imer:onnent‘non mu

SPRI\T EXT AFFAIRS
THORPEEH!

,

“Full implementation® of the checklist is re m

~. 9023

APVIRYsSLSDS

dileneck. Tract A also Is not sausficd if the new

ider. Thus, an entrant that is merely conducting o
:Epcling.“ Uanless meuningful numbers of both

gerved by fucilities-based compctition, Section

L ]

Ent for SWER'L' 1o huve entercd Into one or more

<, § 271 (@)(3)AXD). Av.v..ordmg 10 Rutan, the

term “implement™ is defined in Merri Wlbs r’s Collegiate Dictionucy as follows: “1.

CARRY OUT, ACCOMPLISH; esp: to giveg}a‘mcﬁc.ﬂ effect o and ensure of actual fulfillment

by concroete measures ., ., " (Emphasi

for access and intereonnection received

or collestively, has brought full implementa:

thal SWDRT and other BOCs have argued ¢
epcrution requirernent for one or more ¢
That argument confounds beth the clt_.'.a.r
bascd. There Is no plek and choose or &
mutually exclusive allernatives,

Rutun stated that SWBT and thc

that Congress expecied that fucihu::s-ba

developed by now and that it would be unfs

are alluwed to enter Jong dlsmnce Ruta;

2t

i

J
th

expuclation of Congress, but also cmwcmun

competition cuused by SWBT's own tac

federul Act wus adopted, it gt]ll has pot,
agreement with SWB'L In uny suate. Ney

round of negotiation, AT&?Y says.

Serees 4 dasvamitm® L,

:ad%\’ii’ .

ion

While Track A haa beén opuned by the requesty
‘U, none of the upproved agreements, singularly

1 of the competitive checklist. Rutan also stuted
they have not met the Track A commereial
items, they can curc that defoct with an SGAT.

c of the federal Act und the policy on which itis

‘Ed match between Track A end Track B; they are

OCs have argucd i aumerous public forums
petition that woultd satlsfy Track A would have
i require SWBT to walit unii! {t does betore they

| .
d that this argument no! only misstates the

byverlooks the delay in facilitiessbased
T&[ stated that now, more than a year after the
e 10 rench 4 comprehensive, operationn)

s, followed by arbitration, has led w yet unother

L

LA LAY L
e ol s sy v mrwaw
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Rutan coneluded that S\WBT has not

A), that Scction 271(cX1)(B) (Track B) i

requirement, that SWBT has not complied w,

implemented toll dialing parity,

SPRI‘lT EXT AFFAIRS

THOMPSON

Qo024

MRATEHAEES Y [ o

the requirements of Scction 271(e)(1)(A) (Track
lable, that SWBT has not met the publlc intersst
.Sccnon 272, and that SWBT hus not

Sprint Communieations Compuny

Edward K. Phelan and Cynthia Mcaycer or
Sprint filed Comments as to the Relevanl Tn.
in Oklahoma, as well as 2 Legal Memo

In its Comments, Sprint suggests

..g"SErint‘Q Sprint filed pre-filed testimony of
11,1997, In addition to the pre-filed testimony,

irics to SWBT’s Entry into the InterL ATA Mexket

1iconcerning the application,

t thers are threo gencral areas of inqulry that must

be examined in evaluating SWBT's progres

vards fulfilling the checklist set forth in the Aect,

and for deveclopment of a record to su

rrel

application Lo the FCC, The three are

assassment ol the Implementation of the ¢

interest,

assessing the first two areas of ingujry,

determine the prescnce of fucllities-baséd’

The second attachment {s a copy ‘of o

DS i

Sprint submitied (wo atilachinec:it

c Commission®s recommendution on SWBT's
? Tf..e assessment of the competitlve. cm'.lmnmcm
g3

ot

etitive checklist and determination of the public
K

¢ gttachments include suppgesied lnqulr'!cs W
impetition and 10 assess the competitive cheeklist.

1.
dppendix issued by the Florida Public Service

Commission staff, which Inecludes qv.{esv.wrsl propounded 10 Bell South in a section 271
J

investigation. [Mlnally, Sprint reforred \iu
dctennination of the public interest.

In its legal memorandum, Spring su
criterla undor three broad, but interrelated
inte ap approved intcrzonnection agreermen
facilities-bascd service who is scrving b
uccess and interconnection pursuam‘w

satisfied the requircments of the 14-poin

Sprint contends that because nu

within the statatory time frame, SWBT Lnn ]

r..Il’helnn 5 testimony for information regarding the

!

|

eslts that gection 271 (c) requircs that SWBT satisfy
3

1

:tegor es. SWEBT must show that (1) it has entered

i

v{ ith at least one unaffilisted compering provider of

incss and residential customers; (2) it s providing

_.-a‘:_r‘

I Inore interconnection agreements, and (3) It hay
Lutwc checklist sct forth in seetion 271(cX2)B).

providers requested interconnection from SWBT

-— m—-l-—"dl—-l -~y

..
e
=

,t;comply with section 271 (c) through Yrack A.

23
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Sprint contends that the cen

freedom fron reliance on the incumbent L.
meore competitors with sufficlent marke} pr
both local business =nd residential spbs

particularly important that such currers ow

dependenge upon SWBT,
under scetion 271 should turm on an

presence, regulatars should examine me

in the local murketl demonstrates that i

lowered and genuine facilities-bascgd

Sprint suppes

(4391

incumbent’s ability to usc {ts local me;

According to Sprint, neithcr of these requis

there {s anly de minimls facilitics-basec

With respect o the requircinen

only wherc one or more CLECS ofler s

exclusively or predominantly over fuci
oblzined from the incumbent cannot K
indlications of Cungress® expcciation
facilities actually owned by the CLRC
80 extensive network already in place.

one's own fucilitics means substantial

'30% of loca! loop und switching faciliti

Sprint also states that SWBT ¢

hop

hatl,

SPRI‘NT EXT AFFAIRS
THOMPBAY |

.grli:e. i

ABBAAEIESS

|
Creristic of facilities-based competitors iy thelr

.. facilities. In other words, there must be one or

n the form of their own faclilities, to provide

ers 3 meaningful altemalive w SWBT, It is

gnificant local loop facilities to aveld continued

hat while Congress dld not intend that the test
o

ific q’uantituﬁva measure of the CLECs' market

| .
crally whether the presence of competitive sarriers

'tlihe ruricx_'s to local entry have been cffectively

nﬁon{ has emerged, and effectively restralns the
) hnfrm compelition in the long distance market.
; X
i .
1¢nts has been met In Oklahoma becuuse at present,

¢tition in the stute,

I .
tack A, Sprint suggests that the statute §s sutisfied
i

10 bdth residential und buslnesy subseribers elther

it they own, and that unbundled network clements

¢d 2s 3 CLEC's own fucilities. Sprint refirs to

cilitie[s-based earricrs would provide scrvice over

repeated exammples of the cable Industry which haw

t also

coptends that the temy “prediminantly™ over
i

thah 50%, and requires ownership of niore thun

fhcctithe requirements of section 271(e)(1)XA) by

merely entering into one or more inteT

facilities-based competitors nre in fa
fulfilled cach of ity oblipations to enab
of the present tense *is providing
Congressional intent that a BOC must

entrunts, and actually be exchunging

hav

tra

C

t]
ageess

Tecely

jon agreements. Instead, SWBT must prove that
fo
ationil in the locul mearket and that SWBT has

]

L

X
io
:

pnal entry and expansion, Sprint reasons that use
i 1

I
and intercomnection” in the sumtute indicates

¢d and satisfied service requests from the pew

with them. Sprint also notes the differunce In

24
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